
MASSACHUSETTS APPEALS COURT 

Docket No. 2020-P-1396 
COMMONWEALTH OF MASSACHUSETTS, 

Appellee 

v. 

LEON DUFRESNE, 
Defendant - Appellant 

BRIEF FOR THE DEFENDANT ON APPEAL FROM THE LOWELL 
DISTRICT COURT 

MIDDLESEX COUNTY 

JENNIFER H. O'BRIEN 
O'BRIEN LAW OFFICES 

630 BOSTON ROAD 
BILLERICA, MA 01821 

(978) 262-9880 
BBO# 633004 

jobrien@obrien2awo££ices.org 

December 2020 

I 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



TABLE OF CONTENTS 

Table of Authorities 

Issues Presented 

Statement of the Case 

Statement of Facts 

I. Summary of Argument 

II. Argument 

3 

7 

8 

9 

10 

11 

A. Whether criminal punishment of a civil order 
requires that a defendant be represented by counsel 
when the order issues; whether abuse prevention 
orders are unconstitutional and unconstitutional 
as applied under the United States Constitution, 
the Massachusetts Constitution, and the Declaration 
of Rights . 11 

B. Whether M. G.L. 209A is facially unconstitutional 
and unconstitut i onal as applied to the defendant 
because the statute violates art . 30 of the 
Declaration of Rights and whether the legislature 
can grant judicial power to the executive 
branch. 25 

C. Whether despite that the trial judge properly 
sustained defense counsel ' s objection to the 
introduction of prior bad acts of the defendant, 
and instructed jurors to disregard the evidence, 
there was nonetheless significant undue prejudice 
to the defendant that influenced the jury. 30 

D. Whether the defendant was prohibited from 
eliciting evidence from the Commonwealth's witness 
that showed bias and motive , violating his 
right to present a complete defense under the 
Sixth and Fourteen Amendments of the U.S. 
Constitution and Art. 12 o f the Massachusetts 
Declaration of Rights. 34 

III . Conclusion 41 

Addendum 42 

2 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



TABLE OF AUTHORITIES 

Cases 

Adoption of Meaghan, 
461 Mass. 1006 (2012) 15,22 

Brach v . Chief Justice of the District Ct Dept., 
386 Mass. 528 (1982) 26 

Burgett v. Texas, 
389 U.S . 109 (1967) 24 

Chambers v. Mississippi, 
410 U.S. 284 (1973) 39 

Commonwealth v. Barrett, 
3 Mas s. App. Ct. 8 (1975) 24 

Commonwealth v . Bing Sial Liang, 
434 Mass. 131 (2001) 18-19 

Commonwealth v. Boe, 
456 Mass. 337 (2010) 18 

Commonwealth v . Dangenais, 
437 Mass. 832 (2 002) 37 

Commonwealth v. Dascalakis, 
2 4 6 Mass . 12 , ( 19 2 3 ) 3 3 

Commonwealth v . Dresser, 
71 Mass. 352 (1994) 15 

Commonwealth v. Fayerweather, 
406 Mass . 78 (1989) 39 

Commonwealth v. Faulkner, 
418 Mass. 352 (1994) 15 

Commonwealth v. Fl ebotte, 
41 7 Mass . 3 4 8 ( 19 9 4 ) 4 0 

Commonwealth v . Fr emont Inv. & Loan , 
459 Mass. 209 (2011) 26 

Commonwealth v. Fuller, 
423 Mass. 216 (1996)3 39 

3 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



Commonwealth v . Killelea , 
370 Mass . 638 (1976) 

Commonwealth v . Jewett , 
392 Ma ss . 558 (1984) 

Commonwe alth v . Peruz zi , 
15 Mass . App. Ct . 437 (1983) 

Commonwealth v. Redmond , 
370 Mass. 591 (1976) 

Commonwealth v . Santi ago , 
425 Mass . 491 (1997) 

Commonwealth v . Silva , 
10 Mass . App . Ct . 784 (1980) 

Commonwealth v . Stockhammer , 
409 Mass. 867 (1991) 

Commonwealth v. Teixeira , 
475 Mass. 482 (2016) 

Commonwealth v . West , 
44 Mass . Ap . Ct. 150 (1998) 

Commonwealth v . Wray, 
88 Mass . App Ct . 403 (2015) 

Crane v . Kentucky , 
476 U.S . 683 (1986) 

Delli Paoli v. United States , 
352 U.S. 232 (1957) 

Department of Public Welfare v . J . K. B., 
379 Mass 1 3- 4 (1979) 

D. N. V. K. M., 
16 N. J . 587 (N.J . 2014) 

Doe v. Attorney Gener al, 
424 Mass . 90 (1998) 

4 

33 

38 

40 

33 

40 

25 

39 

26 

33 

38 

37 

33 

15 , 22 

23 

16 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



Doe, No . 972 v . Sex Offender Registry Board , 
4 2 6 Mass . 13 6 ( 19 9 7 ) 16- 1 7 , 2 3 

Doe, Mo . 380316 v . Sex Offender Registry Board, 
473 Mass . 297 (2015) 16 

Frist Justice of the Bristol Division o f the 
Juveni le Court Dept . v. Clerk Magistrate of 
The Bristol Division of the Juvenile Court Dept. , 
438 Mass . 387 (2003) 26 

Frizado v . Frizado, 
420 Mass . 592 (1995) 19 

Furtado v . Furtado, 
3 8 0 Mass . 13 7 ( 1 9 8 0 ) 2 8 , 2 9 

Gagnon v . Scarpelli, 
411 U. S . 778 (1973) 15 

Gideon v . Wainwright, 
372 U.S. 336 (1963) 13,15 

Guardianship of V.V. , 
470 Mass . 590 (2015) 15 , 22 

In re: D.L. , 
189 Ohio App . 3d 154 (Ohio Ct . App. 6th Dist) (2010)23 

In re Gault , 
387 U. S . 1 (1967) 

In re Winship, 
397 U.S . 358 (1970) 

Jake J . v . Commonwealth, 
433 Mass . 70 (2000) 

Kotteakos v . United States, 
328 U.S. 750 (1946) 

Krulewi t ch v . United States, 
366 u.s 440 (1949) 

Lassiter v. Department of Social Services, 
452 U.S . 18 (1981) 

5 

13 

21,28 

25 

40 

33 

14,20,22 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



Loper v . Beto, 
405 U. S . 473 (1972) 

Mathews v . Eldridge, 
U. S . 319 (1976) 

Matter of Brown v . Wood, 
38 A. O. 3d 769 (2007) 

Matter of Collier v. Norman, 
69 A.O. 3 rd 936 (N.Y . App.Div . 2010) 

Pennsylvania v . Richie 
480 U.S. 39 (1987) 

Querubin v. Commonwealth, 
440 Mass . 108 (2003) 

Rock v . Arkansas, 
483 U.S. 44 (1987) 

Taylor v. Illinois , 
484 U. S. 400 (1998) 

Turner v. Rogers, 
564 U.S. 431 (2011) 

United States v . Nixon, 
484 U.S. 400 (1998) 

United States v . Sepulveda, 
15 F.3d 1161 (1s t Cir . 1998) 

United States v. Tucker, 
404 U. S . 443 (1972) 

Vaccaro v . Vaccaro, 
425 Mass. 1 (1997) 

Vitek v. Jones , 
445 u.s 480 (1980) 

Walton Lunch Co. v . Kearney, 
236 Mass. 310 (1920) 

Washington v. Texas , 
388 U.S. 14 (1967) 

6 

24 

14 

23 

23 

39 

26 , 28 

37 

38 

1 5 

38 

40 

24 

18 

13 

25 

39 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



Issues Presented 

A. Whether criminal punishment of a civil order requires 
that a defendant be represented by counsel when the order 
issues ; whether abuse prevention orders are 
unconstitutional and unconstitutional as applied under 
the United States Constitution, the Massachusetts 
Constitution, and the Declaration of Rights. 

B. Whether M. G.L. 209A is facially unconstitutional and 
unconstitutional as appl ied to the defendant because the 
statute violates art . 30 of the Declaration of Rights 
and whether the legislature can grant judicial power to 
the executive branch . 

C. Whether despite that the trial judge properly sustained 
defense counsel's objection to the introduction of prior 
bad acts of the defendant , and instructed jurors to 
disregard the evidence , there was nonetheless 
significant undue prejudice to the defendant that 
influenced the jury. 

D. Whether the defendant was prohibited from eliciting 
evidence from the Commonwealth ' s witness that showed 
bias and motive , vio l ating his right to present a 
complete defense under the Sixth and Fourteen Amendments 
of the U. S . Constitution and Art . 12 of the Massachusetts 
Declaration of Rights. 
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Statement of the Case 

The Complaint charged the defendant with violating 

a restraining order on September 25, 2017 (R.5) . 1 On 

March 12, 2018, the defendant filed a motion to dismiss, 

which was subsequently denied on March 19, 2018 (Coffey, 

J., presiding)(R.1-4,8-35). On April 5, 2018, the 

defendant filed a timely notice of appeal from the denial 

of his motion to dismiss (R.36). He thereafter appealed 

the order to the single justice who denied it without a 

hearing deeming it could be "remedied under the ordinary 

review process" (Gants, J., presiding) . 2 

On July 30, 2018, a one day jury trial was held in 

the Lowell District Court sitting in Middlesex County 

resulting a guilty finding (Coffey, J., 

presiding) (R. 1-4) . As a result, he was sentenced to 

probation for a period of 18 months; he was also ordered 

to abide by any restraining order in effect, and to enter 

1 The trial transcript is in one volume and will be 
referred to hereafter as "(Tr. ) ." The record appendix 
is produced post and will hereafter be referred to as 
"(R. ) ." The defendant's brief will hereafter be 
referred to as "(Def.Br.)." 

2 See Commonweal th v. David Pavlas, Rene Sumali, Leon 
Dufresne & Saly Reach, SJ-2018-0156 
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and complete the Certified Batterer' s Program (R.1- 4; 

Tr.147,151) . 

Stateme nt o f Facts 

Doreen Savage- Previge (hereafter "Savage"), the 

defendant's former girlfriend of four to five years , 

obtained a restraining order against him on August 24, 

2017, which was extended for one year on September 6, 

2017 (Tr . 52 , 54, 58-61, 66) . The order required that he 

stay 100 yards from the large rooming house located at 

95 Westford Street, Apartment 2, Lowell , which 

individually housed Savage and him (Tr . 52,56). 

Savage was uncertain whether she was home at 3:45 

p.m. on September 25, 2017, the date of the alleged 

violation (Tr.61- 62 ) . Because she had sustained various 

blows to the head during her l ifetime, Savage had memory 

issues and suffered seizures thus necessitating her to 

require medical assistance on a daily basis (Tr.70). 

When the defendant vacated his residence, he left 

all of his furniture and personal property belongings 

behind (Tr .67). Savage subsequently removed those items 

from his room and, at the time of trial, they were still 

in her possession (Tr.67 - 68) . 

Jay Levy, the defendant's former neighbor and 

friend of 30 years, lived on the second floor of the 
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rooming house i n the same section of Savage 

(Tr . 54 , 65 , 68 , 75,86- 87) . Sometime after Savage obtained 

a restraining order , the defendant appeared on foot and 

approached Levy, who was standing in front of the rooming 

house (Tr . 77 - 79 , 81) . The two shook hands , and the 

defendant struck up a conversation (Tr.87) . They talked 

for under two minutes during which time the defendant 

asked if he could go inside and buy cigarettes from Levy, 

but Levy refused because he knew Savage had a restraining 

or der against him (Tr.79 , 84) . They also talked briefly 

about Savage and Levy said, "I don't know if you are 

supposed to be her e" (Tr . 82 - 83 , 87). After Levy declined 

the defendant ' s offer to buy cigarettes, the defendant 

walked down the sidewalk in the opposite di r ection and 

went on his way (Tr.83 , 87 - 88 , 91 ) . At no point d i d the 

defendant tell Levy to keep his presence in the area a 

secret nor did he attempt to hide himself (Tr . 89- 90). 

Later that afternoon, Levy told Savage of the 

defendant's presence outs i de the rooming house (Tr.84 -

85) . The next day she called the police (Tr . 63) . 

I . Summary of Argument 

Because the defendant was not afforded an attorney 

when the restraining order issued, he cannot be punished 

criminally (Def . Br.11-24). The issuance of a restraining 
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order by a judge is civil in nature and thus a n y 

conse quence for violating it must be civil rather than 

criminal (Def.Br . 11-2 4) . As police do not have authority 

to enforce c ivil judicial orders , doing so violates the 

Separation of Powers Clause (Def.Br . 25 - 30) . 

Although the judge appropriately sustained the 

defendant ' s objection to Savage's improper response on 

direct examination, it was impossible for jurors to 

ignore and thus ultimately prejudi ced the defendant 

(Def . Br . 30-33). Additionally, the trial judge's refusal 

to allow · defense counsel to inquire about Savage's 

motive to lie constituted prejudicial error and deprived 

him of his Constitutional right to present a defense 

(Def .Br.30 - 33). The effect of these errors, either 

individually or cumulatively warrant a reversal 

(Def . Br.30 - 33) . 

II. Argument 

A. Criminal punishment of a civil order requires that 
a defendant be represented by counsel when the 
order issues; abuse prevention orders are 
unconstitutional and unconstitutional as applied 
under the United States Constitution, the 
Massachusetts Constitution, and the Declaration of 
Rights . 

i. The defendant's conviction must be vacated 
because the imposition of criminal penalties 
for the violation of a civil order is 
unconstitutional unless the defendant was 
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The defendant is not collaterally attacking the 

validity of the abuse prevent i on order against h i m, nor 

is he arguing that criminal conduct that violates such 

order cannot be independently prosecuted. Instead, he 

argues that when an abuse prevention or der is put into 

place, and at such t i me a defendant is not represented 

by counsel but thereafter is s ub jected to criminal 

penalties for violat i ng such order, it is an 

infringemen t upon his rights under the Fifth, Sixth, and 

Fourteenth Amendments of the United States Constitution , 

and the cognate provisions of the Massachusett s 

Declaration of Rights, as well as statutory guarantees. 

He also argues that because by its nature, a restraining 

order is civil, the violation of i t in the absence of 

any independent criminal conduct, constitutes a 

violation of a civil order, thus criminal punishment is 

improper. 

ii. Right to counsel under the United States 
Constitution for criminal and civil matters . 

The Sixth Amendment guarantees that " [i]n all 

criminal prosecutions, the accused shall enjoy the 

right .. . to have the Assistance of Counsel for his 

defence.n The United States Supreme Court construed this 

to ensure that "counsel must be provided for defendants 
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unable to employ counsel unless the right is competently 

and intelligently waived . " Gideon v. Wainwright , 372 

U.S. 335, 340 (1963). The Court, finding that the right 

to counsel applied to the states through the Fourteenth 

Amendment, noted the fol lowing : 

"From the very beginning, our state and national 
constitutions and laws have laid great emphasis on 
procedural and substantive safeguards designed to assure 
fair trials before impartial tribuDals in which every 
defendant stands equal before the law . This noble ideal 
cannot be realized if the poor man charged with crime 
has to face his accusers without a lawyer to assist him." 
Id. 

Although Gideon was limited to a right to counsel 

in criminal proceedings, the United States Supreme Court 

has nonetheless considered whether that right also 

exists in civil proceedings, ultimately finding that the 

official title of a proceeding alone does not govern the 

right to counsel . For instance, in In re Gault, 387 U.S. 

1 (1967), which guaranteed a right to counsel in juvenile 

proceedings, the Court mandated a review of the 

substance of the proceedings . It refused to "disregard 

substance because of the feeble enticement of the 

' civil' 'label of convenience' which has been attached 

to juvenile proceedings .' " Id. at 4 9-5 0. Likewise, in 

Vitek v . Jones, 445 U.S. 480 , 496- 497 (1980), a majority 

of the justices determined that prisoners had due 

process guarantees for involuntary mental hea l th 
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treatment, concluding that there is a right to counsel 

in such cases notwithstanding the "civil" nature of the 

proceedings . 

Under the federa l constitution, the right to 

counsel is tied not to whether a case is considered to 

be criminal or civil but instead to whether there is a 

deprivation of liberty . Lassiter v . Department of Social 

Services , 452 U.S . 18 , 26 (1981) (child custody) . 

Lassiter established the framework for determining a 

federal right to counsel in civil matters . The Court 

looked to Mathews v . Eldridge, 424 U. S . 319 (1976) for 

guidance, which evaluated due process by considering 

"the private interests at stake , the government's 

interest, and the risk that the procedures used will 

lead to erroneous decisions." Lassiter v. Department of 

Social Services, supra at 27. The Court must "balance 

these elements against each other, and t hen set their 

net weight in the scales against the presumption that 

there is a right to appointed counsel only where t h e 

indigent , if he is unsuccessful, may lose h i s personal 

freedom." Id . 

The Supreme Court found that because each case is 

different , " t h e decision whether due process calls for 

the appointment of counsel for indigent parents in 
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termination proceedings [is] to be answered in the first 

instance by the trial court, subject, of course, to 

appellate review." Id . at 31-32; see also Turner v. 

Rogers, 564 U.S. 431 (2011) (case by case determination 

of right to counsel in civil contempt proceedings); see 

also Gagnon v. Scarpelli, 411 U.S. 778 (1973) (case by 

case determination in revocation proceedings). 

iii. Right to counsel under the Massachusetts 
Constitution and Declaration of Rights for 
criminal and civil matters. 

Massachusetts independently guarantees the right to 

counsel under art. 12 of the Declaration of Rights. This 

right extends beyond Gideon to protect a number of civil 

proceedings. An individual who faces parental rights 

termination is entitled to counsel across a variety of 

circumstances. See Guardianship of V.V., 470 Mass . 

590,594 (2015) (indigent parent's rights in guardianship 

proceedings); Adoption of Meaghan, 461 Mass. 1006,1007 

(2012) (adoption proceedings); Department of Public 

Welfare v. J.K.B., 379 Mass. 1, 3-4 (1979) (terminating 

parental rights). An individual facing civil confinement 

is similarly entitled to representation. See, e.g., 

Commonwealth v. Dresser, 71 Mass . App. Ct . 454 , 458 

(2008) (right to counsel for sexually dangerous persons); 

Commonwealth v. Faulkner , 418 Mass. 352 (1994) (right to 
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counsel for probation violat ions) . Likewise, an 

i ndi vidual facing civil commitment for drug/alcohol 

dependency or for mental illness is entitled to counsel . 

G.L. c . 123 §35 ("The person shall have the right to be 

represented by legal counsel and may present independent 

expert or other testimony"); G.L. c . 123 §12 ("Said 

committee for public counsel services shall forthwith 

appoint an attorney who shall meet with the person") . 

An individual is also entitled to representation in 

administrative cases . "Sex offenders have a 

constitutionally protected liberty and privacy interest 

in avoiding registration and public dissemination of 

registration information . " Doe , No . 972 v. Sex Offender 

Registry Board, 428 Mass . 90, 100 (1998), citing Doe v . 

Attorney General , 426 Mass. 136 , 143 (1997) overruled in 

unrelated part by Doe, No . 380316 v . Sex Offender 

Registry Board, 473 Mass. 297, 300 (2015) (changing 

burden of proof) . After the Supreme Judicial Court found 

the first proposed registrat ion act unconstitutional, 

the legislature rewrote the act. The SJC found the 

statute could be construed constitutionally with an 

evidentiary hearing bearing appropriate due process 
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guarantees including representation. Doe, No. 972 v. Sex 

Offender Registry Board, supra at 91. 3 

iv. Abuse prevention orders under G.L. c. 209A 

G.L. c. 209A states, in relevant part, that " [a] 

person suffering from abuse from an adult or minor family 

or household member may file a complaint in the court 

requesting protection from such abuse ... " The measures 

by which a court may take to ensure the safety of the 

plaintiff are specifically proscribed on the Abuse 

Prevention Order (R.33-34). Paragraphs one through five 

concern abuse and contact (R.33-34). Termination of 

parental rights are governed by paragraphs six, seven, 

and eight (R.33-34). Paragraph twelve terminates Second 

Amendment rights, requiring the forced sale of lawfully­

held firearms where applicable (R .33-34 ) . Paragraph 

fourteen allows for additional orders, including the 

statutory authority to remove animals from the 

defendant's custody (R.33-34). 

G.L. C. 209A also has elements of public 

dissemination and collateral criminal consequences. For 

3 The original statute did not contain a right to 
counsel. The second statute contained a right to counsel 
at the Superior Court level but not a t the administrative 
level. Before the Court had an opportunity to review the 
constitutional rights to counsel, the legislature added 
a statutory right to counsel. Id. 
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example , under §30, abuse prevention orders require 

dissemination of information to the criminal justice 

information services . Absent proof of a fraudulent 

filing, even a temporary abuse prevention order issued 

without the defendant's presence can never be removed 

from a defendant's criminal record . Vaccaro v. Vaccaro, 

425 Mass . 153 ( 1997) (prohibited expungement of vacated 

orders); see also Commonwealth v. Boe, 456 Mass. 337 

(2010) (fraud). Abuse prevention orders include multiple 

collateral consequences, including an increased 

likelihood of pretrial detention regardless of the 

merits of the prior orders (R .32 ) . 

Victim Witness Advocates assist victims of domestic 

abuse in filing abuse prevention orders; see generally 

G. L. C. 209A §3A ("complainant shall be given 

information prepared by the appropriate district 

attorney's office that other criminal proceedings may be 

available and such complainant shall be instructed by 

such district attorney's office relative to the 

procedures required to initiate criminal 

proceedings .. . "). Although the Victim Witness Advocates 

do not represent plaintiffs, they are a part of the 

prosecution team and do prepare Plaintiffs for hearings 

and attend those hearings . See Commonwealth v . Bing Sial 
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Liang, 4 34 Mass. 131, 135-136 ( 2001) (victim-witness 

advocates are part of the prosecution team and are 

employees of the prosecution). 

The clerk's office will not provide any information 

about abuse prevention order hearings unless a defendant 

appears in person. If an order is mailed to the wrong 

address, there is no way for a defendant to learn about 

the order short of appearing in the (correct) 

courthouse. 

Finally, where an order proceeds after an 

evidentiary hearing, practical difficulties arise if a 

defendant has also been criminally charged for acts 

related to the factual basis of the abuse prevention 

order. A defendant faces the prospect of asserting a 

Fifth Amendment privilege or waiving the privilege to 

testify; all without the assistance of counsel. But see 

Frizado v. Frizado, 420 Mass. 592, 586 (1995) (no 

violation of the Declaration of Rights solely because it 

does not force a defendant to abandon his Fifth Amendment 

rights) . 

v. Imposition of criminal sanctions against an 
indigent defendant who was not represented by 
counsel when an abuse prevention order issued 
is facially unconstitutional and 
unconstitutional as applied to the defendant, 
under the United States Constitution, the 
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Massachusetts Constriction, and the 
Declaration of Rights. 

Th is Court need not decide whether counsel must be 

appointed to all indigent defendants in abuse prevention 

order matters . Ins tead , this Court need only consider 

the remedy for a violation of a civil order when an 

indigent defendant is not represented by counsel when 

the order issues. In doing so, this Court must first 

examine whether a right to counsel is required to ensure 

due process in abuse prevention order cases. It must 

then consider whether, in the absence of counsel, it is 

constitutional to punish an indiv idual criminally for a 

violation o f that civil order. 

The Lassiter analysis for appointment of counsel 

begins with examining "the private interests at stake, 

the government's interest, and the risk that the 

procedures used will lead to erroneous decisions" before 

turning to the presumption t hat counsel is not a right 

unless a defendant " [m] ay lose his personal freedom." 

Lassi ter v. Department of Social services, supra at 27. 

The defendant's interest here is manifold: t he Second 

Amendment is implicated by the fo rced sale of lawfully-

held firearms; the Privileges and Immunities c lause is 

implicated by implementing exclusionary zones; and the 

20 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



Fifth Amendment is implicated by termination of parental 

rights, by seizure of animals , and by public 

dissemination . These rights also violate the cognate 

provisions of the Declaration of Rights. Indeed, the 

effect of the abuse prevention o r der is to criminalize 

behavior that is lawful but for the order . 

Al though the government has an interest in 

preventing future criminal behavior, the Commonwealth ' s 

"civil labels and good intentions do not obviate the 

need for criminal due process safeguards . " In re 

Winship , 397 U. S. 358,365 - 366 (1970) (discussing juvenile 

proceedings) . The interest here is no greater than any 

crimi nal statute that deters and punishes behavior . The 

defendant accepts that domestic abuse is a serious 

societal problem, but the behavior is punishable by 

criminal penalties for specific crimes, such as assault, 

threatening to commit a crime, and witness intimidation . 

Moreover , the government's interests is also protected 

by the district attorney's offi ce participation in abuse 

prevention order proceedings; see G.L. c. 209A §3A. As 

such, despite that the Commonwealth is technically not 

a party to the acti on, by statute, they are very much an 

active participant. 
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The risk that these practices will lead to 

erroneous decisions is particularly great because a 

defendant ' s attendance is encumbered by the clerk's 

office refusal to provide basic information to 

defendants and because a defendant ' s evidentiary 

submission is hampered by criminal consequences of 

testifying. Finally, the loss of personal freedom is 

explicit. The order contains express language that a 

violation is a criminal offense; a defendant can also be 

independently imprisoned for failing to turn over 

firearms. G.L . c . 

circumstances, the 

209A §3C,3D,7. Under 

federal const i tution 

these 

likely 

guarantees counsel for abuse prevention order cases . 

Lass i ter v. Department of Social Services, supra at 27 . 

Massachusetts analysis is much easier, if for no 

reason other than the possibility of permanent 

termination of parental rights because in Massachusetts , 

a parent has t he right to counsel if parental rights 

might be terminated . See Guardianship of V.V., 470 Mass . 

at 594; Adoption of Meaghan , 461 Mass . at 1007; 

Department of Public Welfare v . J . K.B ., 379 Mass . at 3-

4 . Not only can custody awards be granted, but the court 

can also prohibit any contact between parent and child 

whatsoever . 
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Moreover, the other abridgements and criminal 

consequences at stake in abuse prevention order 

proceedings, similar to those for sex offender 

registration, also necessitates procedural due process 

safeguards. Doe v . Attorney General, 426 Mass. at 144 

(" (l) the requirement that he register with local 

police; (2) the disclosure of accumulated personal 

information on request; (3) the possible harm to his 

earning capacity; ( 4) the harm to his reputation ; and 

most important, (5) the statutory branding of him as a 

public danger, a sex offender") . In light of the same, 

it is readily apparent that the Declaration of Rights 

guarantees counsel for abuse prevention order cases. 4 

4 While some states have considered and rejected a right 
to counsel in abuse prevention order matters , i.e., D. N. 
v. K.M, 16 N.J. 587, 83 A.3d 825 (N.J.2014) (no statutory 
authority to authorize appointment of counsel for the 
parties in a domestic violence action), others have 
accepted the concept. See e.g. Matter of Collier v. 
Norman, 69 A.D. 3 rd 936 (N . Y. App.Div .2 010) quoting Matter 
of Brown v. Wood, 38 A.O. 3d 769, 770 (2007) (deprivation 
of right to appointed counsel "requires reversal, 
without regard to the merits of the unrepresented 
party's position"); N.Y. Fam. Ct. Act §262(a) (the 
petitioner and respondent in a domestic violence 
proceeding have "the right to have counsel assigned by 
the court in any case where he or she is financially 
unable to obtain the same"). Others have found there is 
a right to court appointed counsel for juveniles in civil 
protection order hearings because they "may lead to 
criminal sanctions." In re: D.L., 189 Ohio App . 3d 154 
(Ohio Ct . App. 6th Dist) (2010) . 
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What then is the consequence of failing to provide 

the defendant counsel at an abuse prevention order 

hearing? A legal determination that requires counsel, 

but is made without counsel and without informing a 

defendant of his right to appointed counsel, cannot be 

used to establish guilt in a criminal trial and cannot 

be used to impose criminal penalties. Commonwealth v. 

Barrett, 3 Mass . App. Ct. 8 (1975) , citing Loper v . Beto, 

405 U.S. 473,481- 483 (1972), United States v . Tucker, 

404 U.S. 443 (1972 ) , and Burgett v. Texas, 389 U.S. 

109,115 (1967) . This is a dispositive resolution in the 

defendant's case and one required by the United States 

Constitution, the Massachusetts Constitution and the 

Declaration of Rights. 

In short, should a court wish to later i mpose 

criminal penalties for an abuse prevention order 

violation, a defendant must be afforded counsel. 

Conversely, should a court wish to impose only civil 

sanctions for an abuse prevention order violation, no 

counsel need be appointed . Here, the appropriate remedy 

for a violation of this civil order, by this indigent 

defendant who was not represented by counsel when the 

order issued, can only be civil in nature. 
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B. M.G.L. 209A is facially unconstitutional and 
unconstitutional as applied to the defendant 
because the statute violates art. 30 of the 
Declaration of Rights; the legislature cannot grant 
judicial power to the executive branch. 

Article 30 of the Declaration of Rights states: "In 

the government of this commonwealth, the legislative 

department shall never exercise the executive and 

judicial powers, or either of them: the executive shall 

never exercise the legislative and judicial powers, or 

either of them: the judicial shall never exercise the 

legislative and executive powers, or either of them : to 

the end it may be a government of laws and not of men." 

M.G.L. 209A is unconstitutional because the legislature 

cannot grant judicial power to the executive branch , nor 

can the executive branch enforce a civil judicial order. 

The judiciary enforces judicial orders. "It is an 

essential element of a court that it possess power to 

enforce its orders and to protect itself from having its 

authority flouted." Walton Lunch Co. v. Kearney, 236 

Mass. 310,315 (1920); see also Jake J. v. Commonwealth, 

433 Mass 70, 77 (2000) ("The court has inherent authority 

to e xercise its own legitimate powers.")' Commonwealth 

V . Silva, 10 Mass .App.Ct. 784,791 (1980) ("it is 

essential that the District Court have the power to 

enforce any of its orders"). "Although inherent powers 
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may be recognized by statute, they exist independently, 

because they 'directly affect [] the capacity of the 

judicial department to function' and cannot be nullified 

by the Legislature without violating art. 30 [ of the 

Massachusetts Declaration of Rights]." Querubin v. 

Commonwealth, 440 Mass. 108,114 (2003) (brackets in 

original), quoting First Justice of the Bristol Division 

of the Juvenile Court Department v. Clerk Magistrate of 

the Bristol Division of the Juvenile Court Depart ment, 

438 Mass. 387,397(2003); see also Commonwealth v. 

Fremont Inv. & Loan, 459 Mass. 209,213 (2011). 

Similarly, to the "extent that a judge's order is 'a 

legitimate exercise of [this] inherent power of the 

District Courts 

authorization 

Commonwealth 

for 

v. 

[or BMC], 

that 

the lack of statutory 

[order] is immaterial.'" 

Teixeira, 475 Mass. 482,490 

( 2016) (brackets in original), quoting Brach v. Chief 

Justice of the District Court Department, 386 Mass. 

528,535 (1982). 

One would be hard pressed to provide another 

example where a police officer is empowered with the 

authority to arrest a person for violating a judicial 

order. For instance, when a judge in a divorce action 

orders one party to transfer title to a motor vehicle to 
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the other, a failure to comply with such orders results 

in a hearing whereby the judge can then find the non­

complying party in contempt. Because the offender 

violated not a criminal statute but a civil court order, 

police cannot arrest him, as they are empowered only to 

enforce criminal laws, not civil judicial orders . 

Likewise, in criminal cases, police cannot simply arrest 

prosecutors or defense attorneys for their failure to 

comply with judicial orders that involve outstanding 

discovery, as to do so would be to impede upon the powers 

of the judicial branch. In such a scenario, the result 

of non- compliance can include , but not be limited to, a 

monetary fine, a dismissal of the case, or the 

prohibition of presenting certain evidence at trial . 

Should it be necessary for law enforcement to bring 

a non-complier before the judge who issued the order, 

and that individual refuses to appear voluntaril y, the 

proper mechanism is for a bench warrant to issue, which 

then gives police authority to arrest. The same holds 

true for probationers who have been ordered by a judge 

to undergo drug and alcohol screening in that a failure 

to comply with the same does not enabl e police to arrest 

the probationer on the spot for non- compliance. On the 
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contrary, the appropriate means to enforce the order is 

always left solely to the judge. 

To eliminate this step entirely grants the 

executive branch authority to enforce judicial orders , 

stripping that authority from the judiciary by rendering 

the judiciary obsolete . Querubin v. Commonwealth , 440 

Mass at 114 (court 's power "cannot be nullified by the 

Legislature"). Even the mere threat of criminal 

prosecution in a civil order violates art. 30 because it 

grants the executive branch authority to enforce abuse 

prevention order violations more severely than the 

judiciary can enforce its own orders. Furtado v. 

Furtado, 380 Mass. 137,141 (1980) (initial violations 

usually sanctioned with non-punitive contempt) . The 

legislature cannot circumvent these protocols, granting 

to the executive branch, the power to enforce judicial 

orders under the guise of l abeling such power the 

enforcement of a "criminal" statute by the executive 

branch. See, e . g . , In re Winship , 397 U. S. 358, 365-366 

(1970) (labels and good intent i ons immaterial) . 

Otherwise, under the auspices of criminal statutes, the 

legislature could authorize the executive branch the 

authority to hear abuse prevention order applications in 

the first instance and to enforce violations with 
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criminal s anctions . Art 30 of the Declaration of Rights 

("executive shall never ... exercise judicial powers") . 

The Commonweal th and this Court are not without 

remedy . A defendant who violates an abuse prevention 

order by committing a criminal offense is independently 

subject to criminal punishment for the offense . The 

solution for violating a civil order is to impose civil 

punishments by subjecting a violator to civil contempt . 

G.L . c. 209A §7 ("Criminal remedies provided herein are 

not exclusive and do not preclude any other available 

civil or criminal remedies ... [CJ ourt departments may each 

enforce by civil contempt procedure a violation of its 

own court order."). That contempt , however, must non­

punitive in nature , as it i s "intended to achi eve 

compliance with the court's orders for the benefit of 

the complainant." Furtado v. Furtado, supra at 141. 5 

M.G . L. c . 209A is facially unconstitutional and 

unconstitutional as applied under art . 30 of the 

Declaration of Rights. The legislature cannot grant 

5 It can, however, still include jail . In the event of an 
egregious civil contempt , a judge can punish a non ­
complier with incarceration but only after that person 
has appeared before the judge and a finding of contempt 
is adjudicated . See, e.g . , G. L . c . 215 §34B (review of 
contempt order prior to order of confinement); 
Mass.R.Cr . P. 43 (summary contempts). 
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judicial power to the execut ive branch and the executive 

branch cannot exercise judi c i al power . The defendant 

therefore moves thi s Court to a s sert i t s judicial power 

to vacate the defendant's convi cti on . 

C. Despite that the trial judge properly sustained 
defense counsel's objection to the introduction of 
prior bad acts of the defendant, and i nstructed 
jurors to disregard the evidence, there was 
nonetheless signi ficant undue prejudice to t h e 
defendant that influenced the jury. 

Prior to trial, the defendant filed a motion to 

exclude any evi dence of "bad character, prior 

misconduct, subsequent misconduct , or alcohol abuse," 

which was allowed by the court (R . 6- 7). Savage was later 

a s ked on direct examination when she and the defendant 

broke up, and she responded, "The night that he assaulted 

me the last time" (Tr . 55). This was immediately objected 

to by defense counsel, and the tri al judge sustained the 

objection, simply telling jurors to "disregard the 

witness ' s answer" (Tr . 55). Although the objection was 

sustained, and the answer was properly stricken by the 

judge, the pre judice to the defendant was significant 

against the backdrop of these particular facts and thus 

impossible for jurors to ignore . 

I t was clear during the direct examination of 

Savage that she suffer ed from significant memory 
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problems that were apparently a result of head trauma. 

Savage's head trauma was repeatedly at the forefront of 

the case, as she testified that she had "problems with 

her brain," "brain damage," disabilities," and "memory 

problems" that necessitated daily medical care (Tr . 54 -

55,59,61,63,66,70,72) . Savage explained that her "brain 

damage" had been caused by "blows to her head" (Tr . 70) . 

There was no objection to such testimony, nor did Savage 

specifically articulate that these "blows" were not 

caused by the defendant . Likewise, there was no 

instruction by the judge, or requested by defense 

counsel, telling jurors that they were not to 

hypothesize about how Savage suffered the blows. As 

such, jurors were free to speculate that it was at the 

hands of the defendant that she suffered brain damage . 

This was particularly damaging because Savage testified, 

"the night he assaulted me the last time," thus alerting 

jurors to the fact that the defendant had physically 

assaulted her multiple times during their four or five 

year relationship . Jurors could then surmise that it was 

either during a single or a series of physical blows 

upon Savage by the defendant that led to her brain 

injury . 
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Even if jurors did not hypothesize that Savage's 

"brain damage" was directly caused by the defendant, at 

the very least, they knew that the defendant physically 

assaulted an individual with significant disabilities. 

This is far more prejudicial than evidence of an assault 

and battery upon an able - bodied person . 6 Since jurors 

became privy to the fact that the defendant physically 

assaulted a disabled person, and the court obviously 

credited the allegation because it lead to the issuance 

of a restraining order to ensure Savage's safety, the 

undue prejudice to the defendant is clear . Considering 

the stricken testimony, coupled with the other 

admissible evidence, the bias to the defendant is 

palpable. 

Al though the Commonweal th will likely argue that 

the curative instruction given to jurors corrected any 

error , "[t] he fact of the matter is that , too often , 

such admonition against misuse is intrinsically 

ineffective, in that the effect of such a nonadmissible 

declaration cannot be wiped from the brains of the 

jurors . The admonition therefore becomes a futile 

6 Massachusetts considers assault and battery on a 
disabled person a felony whereas an assault and battery 
on an able- bodied person is a misdemeanor . See G.L . c. 
265 §13A & §13K. 
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collection of words, and fails of its purpose as a legal 

protection to the defendants against whom such a 

declaration should not tell." Delli Paoli v . United 

States, 352 U.S. 232 ,2 47 (1957) (Frankfurter, Black, 

Douglas, and Brennan, dissenting) . 

When judges are called upon to "unring the bell," 

the reviewing court has a "duty to be skeptical as to 

the effectiveness of limiting instructions." 

Commonwealth v. Redmond, 370 Mass. 591, 597 (1976) ; 

Commonwealth v . Killelea, 370 Mass. 638, 648 (9); 

Commonwealth v. West, 44 Mass . App. Ct. 150 

( 1998) (judgment reversed due to improper closing 

argument by prosecutor despite limiting instructions). 

"The government should not have the windfall of having 

the jury be influenced by evidence against a defendant 

which , as a matter of law , they should not consider, but 

which they cannot put out of their minds. " Id. at 248 . 

Indeed, "[the naive assumption that prejudicial effects 

can be overcome by instruction to the jury" is clearly 

an unmitigated fiction." Krulewi tch v. United States, 

336 U.S. 440, 453 (1949) (Jackson , J ., concurring. 

Commonwealth v . Dascalakis , 246 Mass. 12 , 29 (1923) ("The 

things thus seen by the jurors could not well be banished 

from their minds ." ) . 
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D. The defendant was prohibited from eliciting evidence 
from the Commonwealth's witness that showed bias and 
motive, violating his right to present a complete 
defense under t he Sixth and Fourteen Amendments of 
the U.S. Constitution and Art. 12 of the Massachusetts 
Declaration of Rights . 

In order to establish bias and motive , the defense 

a ttempted to elicit from Savage that a f ter the defendant 

was forced to vacate h i s r es i dence , Savage ke pt all of 

his per sonal property (Tr.66- 71 ). The prosecutor 

objec ted, and the tria l judge inexplicably sustained the 

obj ection as follows : 

Q Now , aft er you got thi s order he subsequently left his 
apartment; i s that right? 

A Yes , s ir . 

Q And when he left the apartment, there was property 
left , furn iture , his personal belongings; i s that r ight? 

A Yes . 

Q And you went in and you retr i e ved some of t hat 
prope rty ; is that correct ? 

PROSECUTOR: Objection. 

THE COURT : Sustained . 

THE WITNESS : Can I t ake the Fifth on that? 

THE COURT: What' s that? 

THE WITNESS : Can I on take the Fifth on that? 

THE COURT: No , no , ma ' am . 

THE WITNESS : Oh , I ' m sorry. 
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Q When you went into court -- you went into court on 
this case more than once; is that correct? 

A Yes, sir. 

Q And you agreed to give him an opportunity to pick up 
his property from your residence; is that right? 

A Yes. I had taken everything out of his room and put it 
i n the closet i n which he was renting. It' s still there. 

Q So you still have his belongings with you ; is that 
right? 

A Yes , sir. But he didn't 

PROSECUTOR: Objection. 

THE COURT: Sustained. 

Q You agreed to allow him to come pick up your property? 

PROSECUTOR: Objection. 

THE COURT: Sustained. 

Q Now , you are aware that Mr. Dufresne and Mr . Levy knew 
each other for quite some time? 

A Yes. 

Q And you were all friends? You spent time together? 

A Yes, sir. 

DEFENSE COUNSEL: May we approach, 
Honor. (Sidebar as follows: 

briefly, your 

DEFENSE COUNSEL: Your Honor, I don't, necessarily -­
(inaudible) I have for making matters (inaudibl e) 
sustained, the issues of the restraining order was 
modif ied August 6th when he came to pick up his property. 
It's on the face of the restraining order. 7 

7 The restraining order was modif i ed on September 9, 2017 
to allow for the defendant to retrieve his personal 
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THE COURT: Right. 

DEFENSE COUNSEL: There are several instances of that. 

THE COURT: But let me ask you this, because there's no 
mention that they can do it without the police being 
present. 

DEFENSE COUNSEL: No, I understand that, your Honor. 

THE COURT: So it doesn't really get to where I think you 
want to get to. 

DEFENSE COUNSEL: Well, that's correct. (Inaudible) just 
trying to indicate that she was aware (inaudible) that 
she continued to have his personal property. 

THE COURT: Right. I allowed one of those questions. She 
was -- unless I -- I did allow it, right? 

DEFENSE COUNSEL: Yes. 

THE COURT: Okay. 

DEFENSE COUNSEL: But just to (inaudible) I'm not going 
to further inquire, but 

THE COURT: Oh, okay. 

DEFENSE COUNSEL: if I have further continuing 
objections at this point in time. 

THE COURT: Oh, okay. 

DEFENSE COUNSEL: Thank you, your Honor. (Tr.66-71). 

The judge prohibited inquiry about whether Savage 

seized the defendant's personal property, and continued 

to retain possession, presumably because the restraining 

property (R.37-39). Defense counsel misstated the date 
as August 6, 2017. 
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order indicated police would need to be present with the 

defendant for him to retrieve his belongings . This was 

error and deprived the defendant of a right to present 

a complete defense under the Sixth and Fourteenth 

Amendments and Art. 12 of the Massachusetts Declaration 

of Rights . Commonwealth v . Dagenais, 437 Mass . 832,839 

(2002); Rock v . Arkansas, 483 US 44 , 55- 53 (1987) ; Crane 

v . Kentucky , 476 U. S. 683, 690 - 69 1 (1986) (whether rooted 

directly i n the Due Process Cl ause of the Fourteenth 

Amendment , or in the Compulsory Process or Confrontation 

clauses of the Sixth Amendment, the Constitution 

guarantees crimi nal defendants a meaningful opportunity 

to present a complete defense). 

The restraining order was clearly modified on 

September 6, 2017 to allow the defendant to retrieve all 

of his belongings in the company o f the police "at a 

time agreed to by the Plaintiff" (R . 37 - 39). Savage did 

not live wi th the defendant, yet somehow managed to 

acquire and retain his personal belongings . Whether the 

defendant subsequentl y made any efforts thereafter to 

retrieve his property , and what happened as a result of 

those efforts, was fair game for cross-examination , 

particularly where the order was contingent upon her 

"agreeing" to a specified time for him to appear . 
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Certainly, had the defendant failed to make any attempt 

to retrieve his personal property with police , Savage 

could testify to as much . Likewise , had the defendant 

made efforts to retrieve his property but his efforts 

were rebuffed, ignored, or met wi t h resistance, it was 

certainly relevant to establish motive and bias to 

fabricate a restraining order violation because Savage 

would be able to thwart any future efforts made by him 

if he was incarcerated . See Commonwealth v . Jewett, 392 

Mass . 558 ( 1984) (error warranting reversal where trial 

j udge in rape case excluded evidence that a charge 

against the defendant involving a second rape victim had 

been dismissed by the prosecution); Commonwealth v. 

Wray, 88 Mass . App . Ct. 403 (2015) (judgment reversed 

where trial judge barred defense counsel from eliciting 

prior i nconsistent statements from Commonwealth's 

witness) . 

A defendant's right to present his theory of 

defense is an important right designed to vindicate the 

principle that "[t]he ends of criminal justice would be 

defeated if judgments were to be founded on a partial or 

speculative presentation of the facts." Taylor v. 

Illinois, 484 U.S. 400, 409 (1988), quoting Uni t ed 

States v. Nixon, 418 U. S. 683, 709 (1974) . Indeed, the 
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right of an accused to present his version of the facts 

"is necessary to ensure that the defendant is not 

deprived of a fair trial . " Chambers v. Mississippi , 410 

U. S. 284, 302- 303 (1973). See Washington v. Texas , 388 

U. S. 14, 19 (1967) . Here, the defendant was prevented 

from presenting his version of the facts. 

The defendant has "well- established due process 

rights . .. protected by the Constituti ons of t h e United 

States and of the Commonweal th , see Pennsylvania v . 

Ritchie, 480 U. S . 39, 56-58 (1987); Commonwealth v. 

Stockhammer, 409 Mass . 867, 883- 884 (1991), to present 

evidence 'shown to be relevant and likely to be 

significant' or material to his defense, and to use that 

evidence to confront witnesses and to chal l enge the 

validity of the Commonwealth ' s case . " Commonwealth v . 

Fuller, 423 Mass . 216 , 233 ( 1996) . By excluding this 

evi dence, the def endant was depri ved of such right s. See 

Commonwealth v . Fayerweather, 406 Mass . 78 (1989) (judge 

erroneously excluded evidence that the alleged vict im 

had hallucinations about the defendant weeks prior to 

the alleged rape where knowl edge of this fact could have 

had a significant impact on the trial's outcome) . 

"An e rror is nonprejudicial only ' [ i ) f the 

conv iction is sure that the error did not infl uence the 
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jury, or had but very slight effect .... ' "Commonwealth 

v. Flebotte, 417 Mass. 348, 353, (1994) quoting 

Commonwealth v. Peruzzi, 15 Mass.App.Ct. 437, 445, 

(1983). "The inquiry cannot be merely whether there was 

enough to support the result, apart from t he phase 

affected by the error." Id. at 445-446, quoting 

Kotteakos v. United States, 328 U.S. 750, 764-765 

( 194 6) . Rather, it is "whether t he error its el f had 

substantial influence. If so, or if one is left in grave 

doubt, the conviction cannot stand." Id. at 446, quoting 

Kotteakos, supra at 765. 

Even if the court deems that none of the errors 

made at trial taken in isolation would warrant a 

reversal, considering them cumulatively, a reversal is 

warranted. United States v. Sepulveda, 15 F. 3d 1161, 

1195-1196 ( 1st Cir. 1993), and United States v. 

Fernandez, 145 F .3d 59, 66 (1st Cir. 1998). Commonweal t h 

v. Santiago, 425 Mass. 4 91 ( 19 97) ( combination of errors 

may compel reversal, even if each taken separately would 

not be deemed sufficiently prejudicial to require that 

result) . Here, the errors that occurred at trial did 
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influence the jury in a case where the evidence was far 

from overwhelming. 8 

III . Conc lus i on 

WHEREFORE the defendant respectfully requests that 

his Honorable Court vacate the judgment against him and 

enter judgment in his favor or, in the alternative, award 

him a new trial. 

Date : 

Respectfully submitted , 
Leon Dufresne, 
By · s attorney, 

Je ifer H. O'Brien 
O'BRIEN LAW OFFICES 
630 Boston Road 
Billerica, MA 01852 
(978) 262-9880 
BBO# 633004 
jobrien@obrienlawoffices . org 

8 The evidence presented by the Commonwealth was hardly 
overwhelming , which is demonstrated by the fact that 
jurors twice returned deadlocked necessitating a Tuey­
Rodriguez instruction (Tr . 132 - 135). See Commonwealth v. 
Tuey , 8 Cush. 1,2- 3 (1851). Commonwealth v. Rodriguez, 
364 Mass. 87, 101- 103 (1973) . 
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G.L. 209A §3: Remedies; period of relief 

Section 3 . A person suffering from abuse from an adult or mi nor 
family or household member may file a complaint in the court 
requesting protection from such abuse, including, b ut not limited 
to, the following orders: 

(a) ordering the defendant to refrain from abusing the plaintiff, 
whether the defendant is an adult or minor ; 

(b) ordering the defendant to refrain from contacting the 
plaintiff, unless authorized by the court , whether t he defendant 
is an adult or minor; 

(c) ordering the defendant to vacate forthwi th and remain away 
from the household, multiple family dwelling, and workplace. 
Notwithstanding the provisions of section thirty-four B of chapter 
two hundred and eight, an order to vacate s hall be for a fixed 
period of time, not to exceed one year, at the expiration of which 
time the court may extend any such order upon motion of the 
plaintiff, with notice to the defendant, for such additional time 
as it deems necessary to protect the plaintiff from abuse; 

(d) awarding the plaintiff temporary custody of a minor child; 
provided, however , that in any case brought in the probate and 
family court a finding by such court by a preponderance of the 
evidence that a pattern or serious incident of abuse, as defined 
in section 31A of chapter 208, toward a parent or child has 
occurred shall create a rebuttable presumption that it is not in 
the best interests of the child to be placed in sole custody, 
shared legal custody or shared physical custody with the abusive 
parent. Such presumption may be rebutted by a preponderance of the 
evidence that such custody award is in the best interests of the 
child . For the purposes of this section , an ' 'abus i ve parent' ' 
shall mean a parent who has committed a pattern of abuse or a 
serious incident of abuse; 

For the purposes of this section , the issuance of an order or 
orders under chapter 209A shall not in and of itself constitute a 
pattern or serious i ncident of abuse; nor shall an order or orders 
entered ex parte under said chapter 209A be admissible to show 
whether a pattern or serious incident of abuse has in fact 
occurred ; provided, however, that an order or orders entered ex 
parte under said chapter 209A may be admissible for other purposes 
as the court may determine, other than showing whether a pattern 
or serious incident of abuse has in fact occurred; provided 
further, that the underlying facts upon which an order or orders 
under said chapter 209A was based may also form the basis for a 
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finding by the probate and family court that a pattern or serious 
incident of abuse has occurred . 

If the court finds that a pattern or serious incident of abuse has 
occurred and i ssues a temporary or permanent custody order , the 
court shall within 90 days enter written findings of fact as to 
the effects of the abuse on the child, which findings demonstrate 
that such order is in the furtherance of the child's best interests 
and provides for the safety and well- being of the child. 

If ordering visitation to the abusive parent, the court shall 
provide for the safety and well- being of the child and the safety 
of the abused parent. The court may consider : 

(a) ordering an exchange of the child to occur in a protected 
setting or in the presence of an appropriate third party; 

(b) ordering visitation supervised by an appropriate third party, 
visitation center or agency; 

(c) ordering the abusive parent to attend and complete, to the 
satisfaction o f the court, a certified batterer's treatment 
progr am as a condition of visitation; 

( d) ordering the abusive parent to abstain from possessi on or 
consumption of alcoho l or controlled substances during the 
visitation and for 24 hours preceding visitation; 

(e) ordering the abusi ve parent to pay the costs of supervi sed 
visitation; 

(f) prohibiting overnight visitation; 

(g ) requiring a bond from the abusive parent for the return and 
safety of the child; 

(h) ordering an invest i gation or appointment of a guardian ad litem 
or attorney for the child; and 

( i) imposing any other condition that is deemed necessary to 
provide for the safety and well - being o f the child and the safety 
of the abused parent. 

Nothing in this section shall be construed to affect the right o f 
the parties t o a hearing under the rules of domestic relations 
procedure or to affect the discretion of the probate and family 
court in the conduct of such hearing . 

(e) ordering the defendant to pay temporary support for the 
plaintiff or any child in the plaintiff's custody or both, when 
the defendant has a legal obligation to support such a person. In 
determining the amount to be paid, the cour t shall apply the 
standards established in the child support guidelines . Each 
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judgment or order of support which is issued, reviewed or modified 
pursuant to this chapter shall conform to and shall be enforced in 
accordance with the provisions of section 12 of chapter 119A; 

( f) ordering the defendant to pay the person abused monetary 
compensation for the losses suffered as a direct result of such 
abuse. Compensatory losses shall include , but not be limited to, 
loss of earnings or support, costs for restoring utilities, out­
of- pocket losses for injuries sustained, replacement costs for 
locks or personal property removed or destroyed, medical and moving 
expenses and reasonable attorney's fees; 

(g) ordering information in the case record to be impounded in 
accordance with court rule; 

(h) ordering the defendant t o refrain from abusing or contacting 
the plaintiff's child, or child in plaintiff's care or custody, 
unless authorized by t he court; 

(i) the judge may recommend to the defendant that the defendant 
attend a batterer's intervention program that is certified by the 
department of public health . 

No filing fee shall be charged for the filing of the complaint. 
Neither the plaintiff nor the plaintiff's attorney shall be charged 
for certified copies of any orders entered by the court, or any 
copies of the file reasonably required for future court action or 
as a result of the loss or destruction of plaintiff's copies. 

Any relief granted by the court shall be for a fixed period of 
time not to exceed one year . Every order shall on its face stat e 
the time and date the order is to expire and shall include the 
date and time that the matter will again be heard. If the plaintiff 
appears at the court at the date and time the order is to expire, 
the court shall determine whether or not to extend the order for 
any additional time reasonably necessary t o protect the plaintiff 
or to enter a permanent order . When the expiration date stated on 
the order is on a weekend day or holiday, or a date when the court 
is closed to business, the order shall not expire until the next 
date that the court is open to business . The plaintiff may appear 
on such next court business day at the time designated by the order 
to request that the order be extended. The court may also extend 
t he order upon motion of the plaintiff , for such additional time 
as it deems necessary to protect from abuse the p laintiff or any 
child in the plaintiff's care or custody. The fact that abuse has 
not occurred during the pendency of an order shal l not, in itself, 
constitute sufficient ground for denying or f ailing to extend t he 
order, of allowing an order to expire or be vacated, or for 
refusing to issue a new order . 
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The court may modify its order at any subsequent time upon motion 
by either party . When the plaintiff's address is inaccessible to 
the defendant as provided in section 8 of this chapter and the 
defendant has filed a motion to modify the court's order, the court 
shall be responsible for notifying the plaintiff. In no event shall 
the court disclose any such inaccessible address . 

No order under this chapter shall in any manner affect title to 
real property . 

No court shall compel parties to mediate any aspect of their case. 
Although the court may refer the case to the family service office 
of the probation department or victim/witness advocates for 
information gathering purposes, the court shall not compel the 
parties to meet together in such information gathering sessions. 

A court shall not deny any complaint filed under this chapter 
solely because it was not filed within a particular time period 
after the last alleged incident of abuse. 

A court may issue a mutual restraining order or mutual no- contact 
order pursuant to any abuse prevention action only if the court 
has made specific written findings of fact. The court shall then 
provide a detailed order, sufficiently specific to apprise any law 
officer as to which party has violated the order, if the parties 
are in or appear to be in violation of the order . 

Any action commenced under the provisions of this chapter shall 
not preclude any other civil or criminal remedies. A party filing 
a complaint under this chapter shall be required to disclose any 
prior or pending actions involving the parties for divorce, 
annulment, paternity, custody or support, guardianship, separate 
support or legal separation, or abuse prevention . 

If there is a prior or pending custody support order from the 
probate and family court department of the trial court, an order 
issued in the superior, district or Boston municipal court 
departments of the trial court pursuant to this chapter may include 
any relief available pursuant to this chapter including orders for 
custody or support; provided, however, that upon issuing an order 
for custody or support, the superior, district or Boston municipal 
court shall provide a copy of the order to t he probate and family 
court department of the trial court that issued the prior or 
pending custody or support order immediately; provided further, 
that such order for custody or support shall be for a fixed period 
of time, not to exceed 30 days; and provided fur t her, that such 
order may be superseded by a subsequent custody or support order 
issued by the probate and family court department, which shall 
retain final jurisdiction over any custody or support order. This 
section shall not be interpreted to mean that superior , district 
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or Boston munici pal court judges are prohibited or d i scouraged 
from ordering all other necessary relief or issuing the custody 
and suppor t provi sions of orders pursuant to this chapte r for the 
full duration per mitted under subsect i on (c) . 

If the parties to a p r oceeding under this chapter are parties in 
a subsequent proceeding in the probate and family court department 
for divorce, annulment , paternity, custody or support , 
guardianship or separate support , any custody or support order or 
judgment issued in the subsequent proceeding shall supersede any 
prior custody or support order under this chapter . 

G. L. c. 209A §3C: Continuation or modification of order for 
surrender or suspension 

Section 3C. Upon the continuation o r modification of an order 
issued pursuant to section 4 or upon pet i tion for review as 
described i n section 3B , the court shall also order or continue to 
order the immediate suspension and surrender of a defendant's 
license to carry firearms, includi ng a Class A or Class B licens e , 
and firearms identificati on card and the surrender of all firearms , 
rifles , shotguns , machine guns or ammunition which such defendant 
then controls, owns or possesses i f the court makes a determination 
that the return of such license to carry firearms, including a 
Class A or Class B license, and firearm identificati on card or 
fi r earms , rifles , shotguns, machine guns or ammunition presents a 
likelihood of abuse to the plaintiff. A suspension and surrender 
order issued pursuant to this secti on shall continue so long as 
the restraining order to which it relates is in effect ; and, any 
law enforcement official to whom such weapon is surrendered may 
store , transfe r or otherwise dispose of any such weapon in 
accordance with the provisi ons of section 1290 of chapter 140; 
provided, however , that nothi ng herein shall authorize the 
transfer of any weapons surrendered by the defendant to anyone 
other than a licensed dealer. Any vi olation of such order shall be 
punishable by a fine of not more than $5,000 or by imprisonment 
for not more than two and one- half years in a house of correction 
or by both such fine and imprisonment. 
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G. L. c. 209A §3D: Transmission of report containing defendant's 
name and identifying information and statement describing 
defendant ' s alleged conduct and relationship to plaintiff to 
department of criminal justice information services upon order for 
suspension or surrender 

Section 30 . Upon an order for suspension or surrender issued 
pursuant to sections 3B or 3C, the court shall transmit a report 
containing the defendant's name and identifying information and a 
statement describing the defendant's alleged conduct and 
relationship to the plaintiff to the department of criminal justice 
information services . Upon the expiration, cancellation or 
revocation of the order , the court shall transmit a report 
containing the defendant's name and identi f ying information, a 
statement describing the defendant's alleged conduct and 
relationship to the plaintiff and an explanation that the order is 
no longer current or valid to the department of criminal justice 
information services who shall transmit the report, pursuant to 
paragraph (h) of section 167A of chapter 6, to the attorney general 
of the United States to be included in the National Instant 
Criminal Background Check System . 

G. L. c. 209A §7: Abuse prevention orders; domestic violence record 
search; service of order; enforcement; violations 

Section 7 . When considering a complaint filed under this chapter, 
a judge shall cause a search to be made of the records contained 
within the statewide domestic violence record keeping system 
maintained by the offi ce of the commissioner of probation and shall 
review the resulting data to determine whether t he named defendant 
has a civil or criminal record involving domestic or other 
violence . Upon receipt of information that an outstanding warrant 
exists against the named defendant, a judge shall order that the 
appropriate law enforcement officials be notified and shall order 
that any information regarding the defendant ' s most recent 
whereabouts shall be forwarded to such officials. In all instances 
where an outstanding warrant exists, a judge shall make a finding, 
based upon all of the circumstances, as to whether an imminent 
threat of bodily injury exists to the petitioner . In all instances 
where such an imminent threat of bodily injury is found to exist, 
the judge shall notify the appropriate law enforcement officials 
of such f i nding and such officials shall take all necessary actions 
to execute any such outstanding warrant as soon as is practicable. 

Whenever the court orders under sections e i ghteen, thirty-four B, 
and thirty- four C o f chapter two hundred and eight, section thirty-
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two of chapter two hundred and nine , sections three , four and five 
of this chapter , or sections fifteen and twenty of chapter two 
hundred and nine C, the defendant to vacate , refrain from abusing 
the plaintiff or to have no contact with the plaintiff or the 
plaintiff's minor child, the register or clerk- magistrate shall 
t ransmit two certified copies of each such order and one copy of 
the complaint and summons forthwith to the appropriate law 
enforcement agency which, unless otherwise ordered by the court , 
shall serve one copy of each order upon the defendant , together 
wi th a copy of the complaint , order and summons and notice of any 
suspension or surrender ordered pursuant to section three B of 
this chapter. Law enforcement agencies shall establish adequate 
procedures to ensure that, when effecting servi ce upon a defendant 
pursuant to this paragraph, a law enforcement officer shall, to 
the extent practicable: ( i) fully inform the defendant of the 
contents of the order and the available penalties for a ny violation 
of an order or terms thereof and (ii) provide the defendant with 
informational resources , incl uding, but not limited to, a list of 
certified batterer intervention programs , substance abuse 
counseling, alcohol abuse counseling and financial counseling 
programs located within or near the court's jurisdiction. The law 
enforcement agency shall promptly make its return of service to 
the court . 

Law enforcement off ice rs shall use every reasonable means to 
enforce such abuse prevention orders . Law enforcement agencies 
shall establish procedures adequate to insure that an officer on 
the scene of an alleged violation of such order may be informed of 
the existence and terms of such order . The court shall notify the 
appropriate law enforcement agency in writing whenever any such 
order is vacated and shal l direct the agency to destroy all record 
of such vacated order and such agency shall comply with that 
directive . 

Each abuse prevention order issued shall contain t he following 
statement: VIOLATION OF THIS ORDER IS A CRIMINAL OFFENSE. 

Any violation of such order or a protection order issued by another 
jurisdiction shall be punishable by a fine of not more than five 
thousand dollars, or by imprisonment for not more than two and 
one- half years in a house of correct i on , or by both such fine and 
imprisonment. In addition to , but not in lieu of, the forgoi ng 
penalties and any other sentence, fee or assessment, including the 
victim witness assessment in sect i on 8 of chapter 258B, the court 
shall order persons convicted of a crime under this statute to pay 
a fine of $25 that shall be transmitted to the treasurer for 
deposit into the General Fund. For any violation of such order , or 
as a condition of a continuance without a finding, the court shall 
order the defendant to complete a certified batterer ' s 
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intervention program unless, upon good cause shown, the court 
issues specific written findings describing the reasons that 
batterer's intervention should not be ordered or unless the 
batterer's intervention program determines that the defendant is 
not suitable for intervention. The court shall not order substance 
abuse or anger management treatment or any other form of treatment 
as a substitute for certified batterer 's intervention. If a 
defendant ordered to undergo treatment has received a suspended 
sentence, the original sentence shall be reimposed if the defendant 
fails to participate in said program as required by the terms of 
his probation. If the court determines that the violation was in 
retaliation for the defendant being reported by the plaintiff to 
the department of revenue for failure to pay child support payments 
or for the establishment of paternity, the defendant shall be 
punished by a fine of not less than one thousand dollars and not 
more than ten thousand dollars and by imprisonment for not less 
than sixty days; provided, however, that the sentence shall not be 
suspended, nor shall any such person be eligible for probation, 
parole, or furlough or receive any deduction from his sentence for 
good conduct until he shall have served sixty days of such 
sentence . 

When a defendant has been ordered t o participate in a treatment 
program pursuant to this section, the defendant shall be required 
to regularly attend a certified or provisionally certified 
batterer's treatment program . To the extent permitted by 
professional requirements of confidentiality, said program shall 
communicate with local battered women's programs for the purpose 
of protecting the victim's safety. Additionally, it shall specify 
the defendant's attendance requirements and keep the probation 
department informed of whether the defendant is in compliance . 

In addition to, but not in lieu of, such orders for treatment, if 
the defendant has a substance abuse problem, the court may order 
appropriate treatment for such problem. All ordered treat ment 
shall last until the end of the probationary period or until the 
treatment program decides to discharge the defendant, whichever 
comes first. When the defendant is not in compliance with the terms 
of probation, the court shall hold a revocation of probation 
heari ng . To the extent possible, the defendant shall be responsible 
for paying all costs for court ordered treatment. 

Where a defendant has been found in violation of an abuse 
prevention order under this chapter or a protection order issued 
by another jurisdiction , the court may , in addition to the 
penalties provided for in this section after conviction, as an 
alternative to incarceration and, as a condition of probat ion, 
prohibit contact with the victim through t he establishment of court 
defined geographic exclusion zones including, but not limited to, 
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the a reas in and around the complainant's residence, place of 
employment , and the complainant's child ' s school, and order that 
the def endant to wear a g l obal positioning satellite tracking 
devi c e designed to transmit and recor d the defendant's location 
data. If t he defendant enters a court defined excl usion zone, the 
defendant's locat ion data shal l be immediately transmitted to the 
complainant , and to the police, through an appr opriate means 
i ncludi ng , but not l i mited to , the telephone, an electronic beeper 
o r a paging device . The global positioning satel lite device and 
i ts tracki ng shall be administered by the department of proba tion. 
If a cour t finds that the defendant has ente r ed a geographic 
exclusion zone, it shall revoke his probation and the defendant 
shall be f i ned, imprisoned or both as provi d e d in thi s s ect ion. 
Based on the defendant's ability to pay, the court may also o r der 
him to pay the monthly costs or porti on thereof for monitoring 
through the global positioning satellite tracking syst em. 

In each instance where there i s a violat i on of an abuse pre vention 
order or a protection order i ssued by another j ur i sdiction, the 
court may order the defendant to pay the plaintiff for all damages 
including, but not l i mited to , cost for shelter or emergency 
housing, loss of earnings or support , out- of- pocket losses for 
injuries sustained or property damaged, medical expenses , moving 
expenses , cost f or obtaining an unlisted telephone number , and 
reasonable attorney ' s fees. 

Any such violat ion may be enforced in the superi or , the district 
or Boston municipal court departments. Criminal remedies provided 
herein are not exclusive and do not preclude any other avai l able 
civil or c r iminal remedie s . The superior , p robate and family , 
d i strict and Boston municipal court departments may each enforce 
by civil contempt procedure a violation of its own court order . 

The provisions of section eight of chapter one hundred and thirty­
six shall not apply to any order , complaint or summons issued 
pursuant to this section. 

G. L . c . 123 §35 : Commitment of alcoholics or substance abusers 

Section 35 . For the purpos es of this section the following terms 
shall , unless the context clearly requires otherwise , have the 
following meani ngs : 

' 'Alcohol use disorder ' ' , the chronic or habitual consumption of 
alcoholic beverages by a person to the extent that (1) such use 
substantially injures the person ' s heal th or substantially 
interferes with the person ' s soci a l or economic functioning , or 
(2) the person has lost the power of sel f - control over the use of 
such beverages . 

51 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



''Facility'', a public or private facility that provides care and 
treatment for a person with an alcohol or substance use disorder. 

' ' Substance use disorder'', the chronic or habitual consumption or 
i ngestion of controlled substances or intentional inhalation of 
toxic vapors by a person to the extent that: (i) such use 
substantially injures the person's health or substantially 
interferes with the person's social or economic functioning; or 
(ii) the person has lost the power of self- control over the use of 
such controlled substances or toxic vapors. 

Any police officer, physician, spouse, blood relative , guardian or 
court official may petition in writing any district court or any 
division of the juvenile court department for an order of 
commitment of a person whom he has reason to believe has an a lcohol 
or substance use disorder . Upon receipt of a petition for an order 
of commitment of a person and any sworn statements the court may 
request from the petitioner , the court shall immediately schedule 
a hearing on the petit ion and shall cause a summons and a copy of 
the application to be served upon the person in the manner provided 
by section twenty- five of chapter two hundred and seventy- six. In 
the event of the person's failure to appear at the time summoned , 
the court may issue a warrant for the person's arrest . Upon 
presentation of such a petition, i f there are reasonable grounds 
to believe t hat such person will not appear and that any further 
delay in the proceedings would present an immediate danger to the 
physical well - being of the respondent, said court may issue a 
warrant for the apprehension and appearance of such person before 
it . If such person is not immediately presented before a judge of 
the district court , the warrant shall continue day after day for 
up to 5 consecutive days , excluding Saturdays, Sundays and legal 
holidays, or until such time as the person is presented to the 
court , whichever is sooner; provided, however that an arrest on 
such warrant shall not be made unless the person may be presented 
immediately before a judge of the d i strict court . The person shall 
have the right to be represented by legal counsel and may present 
independent expert or other testimony . If the court finds the 
person indigent, i t shall immediately appoint counsel. The court 
shall order examination by a qualified physician, a qualified 
psychologist or a qualifi ed social worker. 

If, after a hearing which shall include expert testimony and may 
include other evidence, the court finds t hat such person is an 
individual with an alcohol or substance use disorder and there is 
a likelihood of serious harm as a result of the person's alcohol 
or substance use disorder , the court may order such person to be 
committed for a period not to exceed 90 days to a facil ity 
designated by the department of public heal th , followed by t he 
availabili ty of case management services provided by the 

52 

Massachusetts Appeals Court      Case: 2020-P-1396      Filed: 12/28/2020 11:50 AM



department of public health for up to 1 year; provi ded, that a 
review of the necessity of the commitment shall take p l ace by the 
superintendent on days 30, 45, 60 and 75 as long as the commitment 
continues. A person so committed may be released prior to the 
expiration of the period of commitment upon written determination 
by the superintendent of the facility that release of that person 
will not result in a likelihood of serious har m; provided, that 
the superintendent shall provide timely notification to the 
committing court and, if consent is obtained from the committed 
person, to the petitioner; provided f urther, that the 
superintendent shall request such consent from all committed 
persons. Such commitment shall be for the purpose of inpatient 
care for the treatment of an alcohol or substance use disorder in 
a facility licensed or approved by the department of public health 
or the department of mental health. Subsequent to the issuance of 
a commit ment order, the superintendent of a facili t y may authorize 
the transfer of a patient to a different facility for continuing 
treatment; provided, that the superintendent shall provide timely 
notification of the transfer to the committing court and, if 
consent is obtained from the committed person, to the petitioner; 
provided further, that the superintendent shall request such 
consent from all committed persons. 

If the department of public health informs the court that there 
are no suitable facilities available for treatment licensed or 
approved by the department of public health or the department of 
mental health, or if the court makes a specific finding that the 
only appropriate setting for treatment for the person is a secure 
facility, then the person may be committed to : (i) a secure 
facility for women approved by the department of public health or 
the department of mental health, if a f emale; or (ii) the 
Massachusetts correctional ins ti tut ion at Bridgewater or other 
such facility as designated by the commissioner of correction, if 
a male; provided, however, that any person s o committed shall be 
housed and treated separately from persons currently serving a 
criminal sentence. The person shall, upon release, be encouraged 
to consent to further treat ment and shall be allowed voluntaril y 
to remain in the facility for such purpose. Th e department of 
public heal th shall maintain a roster of publ ic and private 
facilities available, together wi t h the number o f beds currently 
avail able and the level of security at each facility, for the care 
and treatment of alcohol use disorder and substance use disor de r 
and shall make the roster available to the trial court. 

Annually, not later than February 1 , the commissioner shall report 
on whether a facility other than t he Ma s sachusetts c orre ctional 
institution at Bridgewate r is being used fo r tre atment of males 
under the previous paragraph and the number o f pe r s ons so committed 
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to such a facility in the previous year. The report shall be 
provided to the clerks of the senate and house of representatives , 
the chairs of the joint committee on public safety and homeland 
security and the chairs of the joint committee on the judiciary. 

Nothing in this section shall preclude a facility , includi ng the 
Massachusetts correct i onal institution at Bridgewater or such 
other facility as may be designated by the commissi oner of 
correction, from treating persons on a voluntary basis. 

The court, in its order, shall specify whether such commitment i s 
based upon a finding that the person is a person with an alcohol 
use disor der, substance use disorder , or both. The court , upon 
ordering the commitment of a person found to be a person with an 
alcohol use disorder or substance use disorder pursuant to this 
section, shal l transmit the person's name and nonclinical 
identifying information, including the person's social security 
number and date of birth, to the department of criminal justice 
information services . The court shall notify the person that such 
person is prohibited from bei ng issued a firearm identification 
card pursuant to section 129B of chapter 140 or a license to carry 
pursuant to sections 131 and 131F of said chapter 140 unl ess a 
petition for relief pursuant to this section is subsequently 
granted. 

After 5 years from the date of commitment, a person f ound to be a 
person with an alcohol u se disorder or substance use disorder and 
committed pursuant to this sect i on may file a peti tion for relief 
with the court that ordered t he commitment requesting that the 
court restore the person's ability to possess a firearm, rifle or 
shotgun . The court may grant the relie f sought in accordance with 
the principles of due process if the circumst ances regarding the 
person 's disqualifying condi tion and the person's record and 
reputati on are determined to be such that : (i ) the person is not 
likely to act i n a manner that is dangerous to public safety; and 
(ii) the granting of relief would not be c ontrary to the public 
interest. In making the determination, the court may consider 
evidence from a licensed physician or clinical psychologist t hat 
the per son is no longer suffering f r om the disease or condition 
t hat caused the disability or that the disease or condition has 
been successfully treated f o r a p e riod of 3 consecut ive year s . 

A fac i lity used for commitment under t his section for a person 
found to be a person with a substance use disorder shall maintain 
or provide for the capacity to possess, dispense and a dminister 
a ll d r ugs approved by the federal Food and Drug Admin istration for 
use i n opioid agonist treatment , i ncluding part ial agoni st 
treatment, and opioid ant agonist treatment for opi oid use disorder 
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and shall make such treatment available to any person for whom 
such treatment is medically appropriate. 

If the court grants a petition for relief pursuant to this section, 
the clerk shall provide notice immediately by forwarding a 
certified copy of the order for relief to the department of 
criminal justice information services , who shall transmit the 
order , pursuant to paragraph (h) of section 167A of chapter 6, to 
the attorney general of the United States to be included in the 
National Instant Criminal Background Check System. 

A person whose petition for relief is denied may appeal to the 
appellate division of the district court for a de novo review of 
the denial . 

G. L. c. 123 §12: Emergency restraint and hospitalization of 
persons posing risk of serious harm by reason of mental illness 

Section 12. (a) Any physician who is licensed pursuant to section 
2 of chapter 112 or qualified psychiatric nurse mental health 
clinical specialist authorized to practice as such under 
regulations promulgated pursuant to the provisions of section 80B 
of sai d chapter 112 or a quali f ied psychologist licensed pursuant 
to secti ons 118 to 129 , inclusive , of said chapter 112, or a 
licensed independent clinical social worker licensed pursuant to 
sections 130 to 137 , inclusive, of chapter 112 who, after examining 
a person, has reason to believe that failure to hospitalize such 
person would create a likelihood o f serious harm by reason of 
mental illness may restrain or authorize the restraint of such 
person and apply for the hospitalization of such person for a 3-
day period at a public facili t y or at a private facility authorized 
fo r such purposes by the department . If an examination is not 
possible because of the emergency nature of the case and because 
of the refusal of the person to consent to such examination, the 
physician, qualifi ed psychologist, qualified psychiatric nurse 
mental health clinical specialist or licensed independent clinical 
social worker on the basis of the facts and c ircumstances may 
determine that hospitalization is necessary and may apply 
therefore . In an emergency situation , if a physician , qualified 
psychologist, qualified psychiatric nurse mental health clinical 
specialist or licensed independent clinical social worker is not 
available, a police officer, who believes that fail ure to 
hospitalize a person would c reate a likelihood of serious harm by 
reason of mental illness may restrain such person and apply for 
the hospitalization of such person for a 3- day peri od at a public 
facility or a private facility authorized for such purpose by the 
department. An appl i cation for hospitalization shall state the 
reasons for the restraint of such person and any other relevant 
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information which may assist t he admitting physician or 
physicians. Whenever practicable, prior to transporting such 
person, the applicant shall telephone or otherwise communicate 
with a facility to describe the circumstances and known clinical 
history and to determine whether the facility is the proper 
facility to receive such person and also to give notice of any 
restraint to be used and to determine whether such restraint is 
necessary. 

(b) Only if the application for hospitalization under t he 
provisions of this section is made by a physician specifically 
designated to have the authority to admit to a facility in 
accordance with the regulations of the department , shall such 
person be admitted to the facility immediately after his reception . 
If the application is made by someone other than a designated 
physician, such person shall be given a psychiatric examination by 
a designated physician immediately after his reception a t such 
facility . If the physician determines that failure to hospitalize 
such person would create a likelihood of serious harm by reason of 
mental illness he may admit such person to the facili ty for care 
and treatment . 

Upon admission of a person under the provisions of this subsection, 
the facility shall inform the person that it shall, upon such 
person's request, notify the committee for public counsel services 
of the name and location of the person admitted . Said committee 
for public counsel services shall forthwith appoint an attorney 
who shall meet with the person. If the appointed attorney 
determines that the person voluntarily and knowingly waives the 
right to be represented, or is presently represented or will be 
represented by another attorney, the appointed attorney shall so 
notify said committee for public counsel services, which shall 
withdraw the appointment. 

Any person admitted under the provisions of this subsection, who 
has reason to believe that such admission is the result of an abuse 
or misuse of the provisions of this subsection, may request, or 
request through counsel an emergency hearing in the district court 
in whose jurisdiction the facility is located , and unless a delay 
is requested by the person or through counsel , the district court 
shall hold such hearing on the day the request is filed with the 
court or not later than the next business day. 

(c) No person shall be admitted to a facility under the provisions 
of this section unl~ss he, or his parent or legal guardian in his 
behalf , is given an opportunity to apply for voluntary admission 
under the provisions of paragraph (a) of section ten and unless 
he, or such parent or legal guardian has been informed (1) that he 
has a right to such voluntary admission, and (2) that the period 
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of hospital ization under the provisions of this section cannot 
exceed three days . At any time during such period of 
hospitali zation, the s uperintendent may dischar ge such person if 
he determines that such person is not in need of care and 
treatment. 

(d) A person shall be discharged at the end of the three day period 
unless the superintendent applies f or a commi tment under the 
provisions of sections seven and eight of this c hapter or the 
person remains on a voluntary status . 

(e) Any person may make application to a d i strict court justice or 
a justice of the juvenile court department for a three day 
commitment t o a facility of a mentally ill person whom the fai lure 
to confine would cause a likelihood of serious harm . The court 
shall appoint counsel to represent said person. After hearing such 
evidence as he may consider sufficient, a distri ct court justice 
or a justice of the juvenile court department may issue a warrant 
for the apprehension and appearance before him of the alleged 
mentally ill person , if in his judgment the condition or conduct 
of such person makes such action necessary or proper . Fol l owing 
apprehension, the court shall have the person examined by a 
physician designated to have the authority to admit to a facility 
or examined by a quali f ied psychologist in accordance with the 
regulations o f the department . If said physician or qualified 
psychologi st report s that the fa i lure to hospitalize the person 
would create a likelihood of serious harm by reason of mental 
illness , the court may order the person committed to a facil i ty 
for a period not to exceed three days , but the superintendent may 
discharge him at any time within the three day period. The periods 
of time prescribed or allowed under the provisions of this section 
shall be computed pursuant to Rule 6 of the Massachusetts Rules of 
Civi l Procedure. 

G.L. c . 215 §34B: Review of con tempt order prior to order of 
confinement 

Section 34B. A judge of the probate court who has found a party to 
be in civil or criminal contempt for failure to obey any order or 
judgment of the probate court relat ive to support of a spouse or 
children or relative to the custody of children shall , before 
ordering such person to be confined in a jail , review such order 
or judgment to determine that such order or j udgment was issued by 
a court of competent jurisdiction and was not obtained by fraud . 
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G.L. c. 265 §13A: Assault or assault and battery; punishment 

Section 13A . (a) Whoever commits an assault or an assault and 
battery upon another shall be punished by imprisonment for not 
more than 21/2 years in a house of correction or by a fine of not 
more than $1 , 000. 

A summons may be issued instead of a warrant for the arrest of any 
person upon a complaint for a violation of any provision of this 
subsection if in the judgment of the court or justice receiving 
the complaint there i s reason to believe that he will appear upon 
a summons . 

(b) Whoever commits an assault or an assault and battery: 

(i) upon another and by such assault and battery causes serious 
bodily injury; 

(ii) upon another who is pregnant at the time of such assaul t and 
battery, knowi ng or having reason to know that the person is 
pregnant; or 

(iii) upon another who he knows has an outstanding temporary or 
permanent vacate, restraining or no contact o r der or judgment 
issued pursuant to section 18, section 34B or 34C of chapter 208, 
section 32 of chapter 209 , section 3, 4 or 5 of chapter 209A, or 
section 15 or 20 o f chapter 209C, in effect against him at the 
time of such assault or assaul t and battery; shall be punished by 
imprisonment in the state prison for not more than 5 years or in 
the house of correction for not more than 21/2 years , or by a fine 
of not more than $5,000 , or by both such fine and imprisonment. 

(c) For the purposes o f this section, '' serious bodily injury'' 
shall mean bodily injury t hat results in a permanent disfigurement, 
loss or impairment of a bodily function, limb or organ, or a 
substantial risk of death . 

G.L. c. 265 §13K: Assault and battery upon an elderly or disabled 
person ; definitions; penalties 

Section 13K . (a) For the purpose of this section the following 
words shall, unless the context requires otherwise, ha ve the 
following meanings: -

' ' Abuse'' , physical contact which either harms or creates a 
substantial likelihood of harm. 

' ' Bodily injury' ', substantial impairment of the physical 
condition, including , but not limited to , any burn , fracture of 
any bone, subdural hematoma, in jury to any internal organ, or any 
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injury which occurs as the result of repeated harm to any bodil y 
function or organ, including human skin. 

' 'Caretaker' ', a person with responsibility for the care of an 
elder or person with a disability, which responsibility may arise 
as the result of a family relationship, or by a fiduciary duty 
imposed by law, or by a voluntary or contractual duty undertaken 
on behalf of such elder or person with a disability. A person may 
be found to be a caretaker under this section only if a reasonable 
person would believe that such person's failure to fulfill such 
responsibility would adversely affect the physical health of such 
elder or person with a disability. Minor children and adults 
adjudicated incompetent by a court of law may not be deemed to be 
caretakers under this section. 

(i) ''Responsibility arising from a family relationship'', it may 
be inferred that a husband, wife, son, daughter, brother, sister, 
or other relative of an elder or person with a disability is a 
caretaker if the person has provided primary and substantial 
assistance for the care of the elder or person with a disability 
as would lead a reasonable person to believe that failure to 
provide such care would adversely affect the physical health of 
the elder or person with a disability. 

(ii ) ' 'Responsibility arising from a fiduciary duty imposed by 
law'', it may be inferred that the following persons are caretakers 
of an elder or person with a disability to the extent that they 
are legally required to apply the assets of the estate of the elder 
or person with a disability to provide the necessities essential 
for the physical health of the elder or person with a disability: 
(i) a guardian of the person or assets of an elder or person with 
a disability; (ii) the conservator of an elder or person with a 
disability, appointed by the probate court pursuant to chapter two 
hundred and one ; and (iii) an attorney-in-fact holding a power of 
attorney or durable power of attorney pursuant to chapter t wo 
hundred and one B. 

(iii) '' Responsibility arising from a contractual duty'', it may 
be inferred that a person who receives monetary or personal benefit 
or gain as a result of a bargained-for agreement to be responsible 
for providing primary and substantia l assistance f or the care of 
an elder or person with a disability is a caretaker. 

(iv) ' 'Responsibility arising out of the voluntary assumption of 
the duties of caretaker'', it may be inferred that a person who 
has voluntari ly assumed respons i bility f or providing primary and 
substantial assistance for the care of an elder or person with a 
disability is a caretaker if the person's conduct would lead a 
reasonable person to believe that failure to provide such care 
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would adversely affect the physical health of the elder or person 
with a disability, and at least one of the following criteria is 
met: ( i) the person is living in the household of the elder or 
person with a disability, or present in the household on a regular 
basis; or (ii ) the person would have reason to believe, as a result 
of the actions, statements or behavior of the elder or person with 
a disability, that he is being relied upon for providing primary 
and substantial assistance for physical care . 

''Elder' ', a person sixty years of age or older . 

''Mistreatment '', the use of medications or treatments, isolation, 
o r physical or chemical restraints which harms or creates a 
substant i al likelihood of harm . 

''Neglect'', the failure to provide treatment or services 
necessary to maintain health and safety and which either harms or 
creates a substantial likelihood of harm. 

''Person with disability'', a person with a permanent or long- t erm 
physical or mental impa irment that prevents or restricts the 
individual's ability to provide for h is or her own care or 
protection . 

'' Serious 
permanent 
function, 

bodily injury'', bodily injury which results in a 
disfigurement, protracted loss or impairment of a bodily 
limb or organ, or substantial risk of death. 

(al/2) Whoever commits an assault and battery upon an elder or 
person with a disability shall be puni shed by imprisonment in t he 
state prison for not more than 3 years or by imprisonment in a 
house of correction for not more than 21/2 years, or by a fine of 
not more than $1,000, or both such fine and imprisonment. 

(b) Whoever commits an assault and battery upon an elder or person 
with a disability and by such assault and battery causes bodily 
injury shall be punished by imprisonment in the state prison for 
not more than five years or in the house of correction for not 
more than two and one-half years or by a fine of not more t han one 
thousand dollars or by both such fine and imprisonment . 

(c) Whoever commits an assault and battery upon an elder o r person 
with a disability and by such assault and battery causes serious 
bodily injury shall be punished by imprisonment in the state prison 
for not more than ten years or in the house of correction for not 
more than two and one- half years or by a fine of not more than 
five thousand dollars or by both such fine and imprisonment . 

(d) Whoever, being a caretaker of an e l der or person with a 
disability, wantonly or recklessly permits bodily injury to such 
elder or person with a disability , or wantonly or recklessly 
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permits another to commit an assault and battery upon such elder 
or person with a disability whi ch assault and battery causes bodily 
injury, shall be punished by impr isonment in the state prison for 
not more than five year s or in the house of correction fo r not 
more than two and one- half years or by a fine of not more than 
five thousand dollars or by both such f i ne and impri sonment . 

(dl/2) Whoever , being a caretaker of an elder or person with a 
disability , wantonly or recklessly commits or permits another to 
commit abuse , neglect or mi streatment upon such elder or person 
with a disability , shal l be puni shed by imprisonment in the state 
prison for not more than 3 years , or imprisonment in the house of 
correc tion f or not more than 21/2 years, or by a fine of not more 
than $5 , 000 , or by both such fine and imprisonment . 

( e) Whoever , being a caretaker of an elde r or person with a 
disabil i ty , wantonly or reckl essly permits serious bodily injury 
to such elder or person with a disability, or wantonly or 
recklessly permi ts another to commit an assault and battery upon 
such elder or person with a disability which assault and batter y 
causes s e rious bodily injury , shal l be punished by imprisonment i n 
the state prison for not more than ten years or by imprisonment in 
the house of correction for not more than two and one- half years 
or by a f i ne of not more than ten thousand dollars or by both such 
fine and imprisonment . 

(f) Conduct shall not be construed to be wanton or reckless conduct 
under t his section if d i rected by a competent elder or person with 
a disability , or for the sole reason that , in lieu of medical 
treatment , an elder or person with a disability i s being furnished 
or relies upon treatment by spiritual means through prayer if such 
treatment is in accor dance with the tenets and practices of the 
established religious tradition of such elder or person with a 
disability , and is provided at the direction of such elder or 
person with a disabi lity, who shall be competent, or pursuant to 
the direct i on of a person who is properly designated a health care 
proxy unde r chapter two hundred and one D. 

Massachusetts Rules of Criminal Procedure 43 

(a) When warranted 

A criminal contempt may be punished summarily when 

( 1 ) summary punishment is necessary to maintain order in the 
courtroom; 
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(2) the contemptuous conduct occurred in the presence of, and 
was witnessed by, the presiding judge; 

(3) the presiding judge enters a preliminary finding at the time 
of the contemptuous conduct that a criminal contempt occurred; 
and 

(4) the punishment for each contempt does not exceed three months 
imprisonment and a fine o f $2,000. 

(b) Procedure 

(1) 

Upon making a preliminary finding that a criminal contempt 
occurred , the presiding judge shall give the alleged contemnor 
notice of the charges and shall hold a hearing to provide at 
least a summary opportunity for the all eged contemnor to 
produce evidence and argument relevant to guilt or punis hment . 
For good cause shown, the pres i ding judge may continue the 
hearing to enable the contemnor to obtain counsel or evidence . 

(2) 

The presi ding judge may order the alleged contemnor held, 
subject to bail and/or conditions of release, pending the 
hearing provided for in subsecti on (b ) ( 1) if the judge finds 
it necessary to maintai n order in the courtroom or to assure 
the alleged contemnor's appearance. 

(3) 

(i) If, after the hearing provided for in subsection (b) (1 ) , 
the presiding judge determines that summary contempt is not 
appropriate because the appropriate punishment fo r the alleged 
contempt exceeds three mont hs imprisonment and a fine of 
$2,000 , the judge shall refer the all eged contemnor f or 
prosecution under Rule 44. If necessary t o maintain order in 
the courtroom or to assure the alleged contemnor ' s appearance, 
the judge may order the alleged contemnor hel d, sub ject to 
bail and/or condit i ons of release, for a r easonabl e peri od of 
t ime, not to exceed 15 days absent good cause shown, pending 
the issuance o f a complaint or indict ment under Rule 44(a) 

(ii) If , after the heari ng , the presiding judge determines 
that summary contempt is not appropri ate because one or more 
of the r equirements in subsection (a) (1) , (a ) (2 ) , or (a ) (3) 
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is not satisfied, or for another reason, the judge shall 
discharge the alleged contemnor. The judge, in his or her 
discretion, may refer the matter to the government for 
invest i gation and poss i b l e prosecution, and nothing in this 
subsection shall preclude such investigation or prosecution, 
whether undertaken in response to the judge ' s referral or 
independently . 

(iii) If, after the hearing, the presiding judge determines 
that summary contempt is appropriate , the judge shall make a 
finding on the record of summary contempt , setting forth the 
facts upon which that f inding is based . The court sha ll further 
announce a judgment of summary contempt in open court , enter 
that judgment on the court ' s docket , and notify the contemnor 
of the right to appeal . The judge may defer sentenci ng , or the 
execution of any sentence, where the interests of orderly 
courtroom p r ocedure and substantial justice requi re . If 
necessary to maintain order in the courtroom or to assure the 
contemnor ' s appearance, the judge may order the contemnor 
held , subject to bail and/or conditions of release , pending 
sentencing . 

(c) Appeal 

A contemnor may appeal a judgment of summary contempt to the 
Appeals Court . 

New York Consolidated Laws, Family Court Act 
Assi gnment of coun sel for indigent persons 

FCT § 262. 

(a) Each of the persons descri bed below in this s ubdivision has 
the right to the assist ance of counsel . When such person first 
appears in court , the judge s hall advise such person before 
proceeding that he or she has the right to be repr esented by 
counsel of his or her own choosing, of the right to have an 
adj ournment to confer with counsel, and of the right to have 
counsel assigned by the court in any case where he or she is 
financially unable to obtain the same: 

(i) the respondent in any proceeding under article ten or ten- A of 
this act and the petitioner in any proceeding under part eight of 
article ten of this act; 

(i i) the petit i oner and the respondent in any proceedi ng under 
article eight of thi s act; 
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(iii) the respondent in any proceeding under part three of article 
six of this act; 

(iv) the parent or person legally responsible, foster parent, or 
other person having physical or legal custody of the child in any 
proceeding under article ten or ten- A of this act or section three 
hundred fifty-eight - a, three hundred eighty- four or three hundred 
eighty- four- b of the social services law , and a non- custodial 
parent or grandparent served with notice pursuant to paragraph (e) 
of subdivision two of section three hundred eighty- four-a of the 
social services law ; 

(v) the parent of any child seeking custody or contesting the 
substantial infringement of his or her right to custody of such 
child, in any proceeding before the court in which the court has 
jurisdiction to determine such custody; 

(vi) any person in any proceeding before the court in which an 
order or other determination is being sought to hold such person 
in contempt of the court or in willful violation of a previous 
order of the court, except for a contempt which may be punished 
summarily under section seven hundred fifty- five of the judiciary 
law; 

(vii) the parent of a child in any adoption proceeding who opposes 
the adoption of such child. 

(viii) the respondent in any proceeding under article five of this 
act in relation to the establishment of paternity . 

(ix) in a proceeding under article ten- C of this act: 

(1) a parent or caretaker as such terms are defined in section one 
thousand ninety- two of this act; 

(2) an interested adult as such term is defined in section one 
thousand ninety- two of this act provided that : 

(A) the child alleged to be destitute in the proceeding held 
pursuant to article ten-C of this act was removed from the care of 
such interested adult; 

(B) the child alleged to be destitute in the proceeding held 
pursuant to article ten- C of this act resides with the interested 
adult; or 
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(C) the child alleged to be destitute in the proceeding he l d 
pursuant to article ten-C of this act resided with such interested 
adult immediately prior to the filing of the petition under article 
ten- C of this act; 

(3) any interested adult as such term is defined in section one 
thousand ninety- two of this act or any person made a party to the 
article ten- C proceeding pursuant to subdivision (c) of section 
one thousand ninety- four of this act for whom the court orders 
counsel appointed pursuant to subdivision ( d) of section one 
thousand ninety- four of this act . 

(b) Assignment of counsel in other cases . In addition to the cases 
listed in subdivision (a) of this section, a judge may assign 
counsel to represent any adult in a proceeding under this act if 
he determines that such assignment of counsel is mandated by the 
constitution of the state of New York or of the United States, and 
includes such determination in the order assigning counsel; 

(c) Implementation. Any order 
issued under this part shall be 
eighteen- B of the county law . 

for the assignment of counsel 
implemented as provided in article 
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